
Arising out of Order-in-Original No AS PER OR_DER dated AS PER ORDER Issued by:
Additional Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.
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5000 /- · i:im=r ~ 6T1fr 1 \Jf1TI fl cJ I cb-< cB1 l=fiir, ~ cB1 l=fiiT 3it camu ·Tzar uuf 6; 50 al4 TT

· sm Gnat & aei 6u 1oooo/- #ha ft gtfty

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded &. penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form -of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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. r argtaaf / #Rat ar Tr gj u Name & Address of The Appellants/Respondents

M/s. Oil & Natural Gas Corporation Limited

za 3rgt arr#r sigz al{ sf a1fksf nf@rant at 3r4la ff-Ra rat a aar &-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

Q . following way :-

ft re5,r zces vi hara an4ls#ta Inf@raw alt 3r4he
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcnfm~. 1994 c#I' 'eITTT 86 cfi ,3fa'Tm ~ cf5T ~ cfi 'CfIB c#I' 'GIT ~ :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufga 2Ru ft @ zyca, srr zca y ata or4l#tu mnf@ravUr i1.2o, #ea ztfr€ca
qjl-qji3U,s,~.=rrR, 3l6l-lGl6!IG-380016

. The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

·I
'!
I,



:: 2 ::

(iii) fcRfn:r~.1994 c#r m 86 c#r Uq-ITT (2) sia 3r8ta var ura8), 19g4 u 9 (2;)
1 sia«fa ferffRa nm{ ya.€t.7 c#r \l1T ~ "(/cf "ifficfi nrer agar, #tu Un zge/ agar, arr sr zyca
(3lll'lc;r) cf) 3m al ft (Urimfr Ra etf) 3ii 3rrzgr/ usrzra ngarr srrar sq 3mrgaa, a€tu sear zye,
3r8ha#ta -nrznrf@raw at arrlaaa # fer 2a gg #tm vi a€ta nra gens ate/ nga, tu sna gee Tr
i:rfur 3m c#l" mtf~ °ITT'fr I

, (iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994; shall be filed in
For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

, 2. uenriitf@ea urn1au gen a#f@fu, 497s #6l grit r~-1 cfi sifa feffa fag 3r4ar e srr gd
"'{{1."Jl"R~ cfi ~ c#l" mtf tR xii 6.50/- 1:M cnT urnrcu yea fassir a1fey

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority·
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. ii yea, are yea gi ara 3r4tar =nu@raw (arffafe) Raara«at, 1982 if 'EffERr "(/cf 3r1 iif@rmacai
cITT flfA-J~d ffi cJ@" frrlli:rr c#r ~ '!fr t"ll'R 3TfCITTlffl fclxiT uf@'f -g I

3. Attention is also invited to the rules covering these and other related matters contained in. the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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fcrc:c:ft<f~. vci.ci.11 cfi'r ttm c~ c);- 3ra-ah=r~cfi)- aftm-r #ra$k, aarrsf@ar arera-fr smrmar3fearfk," ~ "~ra fcl;-~ ttm c);- 3ra-ah=r .;rnr cl?r '.5Tiafoo~~mt~~~~~ ar ITT
#c4hr3en rcaviharah 3iaafaajar far arr era" ii far snfk.:, .:,
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(II) r±mr Rt ft are mrc=r mt
(iii) dz scar fuma4 a fr 6 c);- 3ra-ah=r ~ tc1i1,

-» 3rat aarf zrg f@grIr cf;" 'l;j"fqtnaf fct:c'fi.:r ct. 2) 3f@0fGua, 2014 # 3cart pa fas#tart#tr nf@rataqr
faarnfla zrara 3rffvi art atrasfgttt
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~~r c);- ,;rta- 3r4hr qf@raur aqr sis grcas 3rrar area zur vs Rta,Ra ITT 'ffimar m- mr ~n;:q; c);- IO¾.:, .:, .:,

m@Taf tR"3ih \5fITT~ '&'Us Rt a IRa QT °ffGl' '&'Us c);- 10% m@Taf tR" cfi'r ~nrc!1cft ~ I.:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, w_here penalty alone is in
dispute."
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ORDER-IN-APPEAL

Two appeals have been filed by Mis. Oil and Natural Gas Corporation Limited,

KDM Bhavan, Palavasna, Mehsana, Gujarat - 384 002 [for short - 'appellant'], the details

of which are as follows:

Both the appeals are being taken up vide this OIA.

Sr. No. OIO No. and date 010 passed by Appeal No.

I AHM-STX-003-ADC-MSC-037-15- Additional Commissioner, 14/STC-III/2016-17

16 dated 25.1.2016 Central Excise, Ahmedabad-III

2 AHM-STX-003-ADC-MSC-038-15- Additional Commissioner, 15/STC-III/2016-17

16 dated 25.1.2016 Central Excise, Ahmedabad-III

1:
£

0

2. Briefly stated, the facts in respect of the appeal at Sr. No. 1, is that CERA raised

an objection, that though the appellant had paid service tax under reverse charge

mechanism [RCM] for the months from July 2012 to February 2013, only in the month of

March 2013, they had however, not paid interest on the delayed payment. Based on the

objection a show cause notice dated 10.10.2014 was issued to the appellant demanding

interest on delayed payment of service tax and further proposing penalty on the appellant

under Section 76 of the Finance Act, 1994.

2.1 The issue in respect of the appeal mentioned at Sr. No. 2, is that an objection

was raised by CERA that the appellant was availing services of SRPF and discharging duty

under RCM for which the service provider was charging the cost of deployment of

personnel from the level of Commandant to the level of class 4 staff; that the cost of

services included (i) salary viz Basic pay plus grade pay plus dearness allowance plus

holiday pay of each official (ii) Leave salary contribution of each official and (iii) pension

contribution [including new pension scheme] of each official. House Rent Allowance

[HRA] was not recovered in any bill by the service provider as the appellant had allotted its

own quarters to SRPF free of charge. Audit felt that the amount of HRA not included for

levy of service tax was an additional consideration received by the service provider and

therefore, should have formed a part of the value of the taxable services. Based on this

objection, a show cause notice dated 9.10.2014 was issued to the appellant demanding

service tax, short paid, along with interest and further proposing penalty on the appellant in

respect of services availed by SRPF and CISF for the period from July 2012 to March

2014.

3. These show cause notices were decided by the Additional Commissioner,

!

I
l
·E

Central Excise, Ahmedabad-III Commissionerate [for short - 'adjudicating authority], vide

the aforementioned two OIOs, wherein in respect of the issue mentioned at para 2, supra, he

demanded interest and penalty and in respect of the issue mentioned at para 2.1, he

confirmed the duty along with interest and also imposed penalties on the appellant.
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4. It is against these impugned orders, both dated 25.1.2016, that the appellant has

filed two appeals, wherein he has raised the following averments:

14/TC-III/2016-1 7

(a) the adjudicating authority failed to consider any ofthe submissions made;
(b) that as soon as they were notified about applicability of reverse charge mechanism, they had

immediately paid service tax, therefore at least no penalty be imposed and benefit of
Section 80ofthe Finance Act, 1994, may be extended;

(c) 'security service' which is received by the appellant is covered under the scope of reverse
charge mechanism ·w.ej 7.8.2012 vide notification No. 45/2012-ST dated 7.8.2012;

(d) no service tax under RCM was payable till 7.8.2012; that during the entire period in
dispute, service tax was only 75% of the total value; that the appellant had paid service tax
on 100% ofthe value of service tax;

(e) that ifthe intention was malafide, they would not have paid service tax;
(f) the wrong classification of service is sought to be made in the show cause notice; that the

service is covered under 'security service' and not under the head 'support service'.

15/STC-III/2016-17

(a) the adjudicating authority failed to consider submissions ofthe appellant; '
(b) that as per the contract, as far as monetary consideration is concerned, it is clearly

incorporated that the amount of consideration is to be paid by the service recipient in
exchange ofthe services provided by the service provider;

(c) that whatever amount of consideration was paid by the appellant to CISF and SRPF as per
their monthly bill, the service tax liability was discharged on the said amount under RCM

(d) that the security contract entered into between CISF/SRPF and ONGC had no reference for
the monetary consideration of such additional facilities;

(e) the value of accommodation being neither monetary or non monetary consideration flowing
from service recipient accruing any benefit to of service provider, it would be outside the
taxable value;

() that they would like to rely on the case of M/s. Bhayana Builders [2013(32) STR 49] and
Intercontinental Consultants and Technocrats Private Limited [201329) STR 9];

(g) the issue is no more res integra; that Section 66 of the Finance Act , 1994, levies tax only
on the taxable services; it is an inbuilt mechanism to ensure that only the taxable services
shall be evaluated under the provisions of sections 66, 671)ii); that the value of taxable
service shall be the gross amount charged by the service provider and nothing more and
nothing less than the consideration paid as quid pro quo for the service;

(h) that section 66, 67 and 94 mainfest that only the service actually provided by the service
provider can be valued and assessed to tax;

(i) that the show cause notice is time barred and extended period cannot be invoked;
j) that no penalty could have been imposed on the appellant;
(k) that CISF HQ, New Delhi vide letter no. R-13013/31/06/S-Tax/Accounts/Recovery/14-62

dated June 2014, has already made a reference to Ministry of Finance seeking exemption
from payment of Service tax on the facilities like family/barrack accommodation, medical
expenses, vehicle running and maintenance, telephone facilities etc provided by ONGC;
that the decision of the Ministry ofFinance is awaited.

5. Personal hearing was granted on 24.01.2017, in respect of both the appeals.

Shri D.K.Trivedi, Advocate and Shri Dhanesh Khatri, CA, appeared on behalf of the

appellant in respect ofboth the appeals, wherein they reiterated the grounds ofappeals.

6. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made during the course ofpersonal hearing. The issue to be decided are:

(i) whether the appellant is liable for interest and penalty in respect ofdelayed payment ofduty; and
(ii) whether the free ofcost accommodation [HRA], which is not-included.in the bills by the service
providers shall form part ofthe taxable value, for calculating service tax."·

%%
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6.1 I find that there is a delay of 16 days in filing both the appeals. The appellant

has filed a condonation of delay application in this regard. In terms of proviso to Section

85(3A) of the Finance Act, 1994, I condone the delay in filing the present appeal.

7. I would first like to discuss the issue mentioned at (ii), supra. The adjudicating

authority's findings in this regard is that the appellant had provided rent free

accommodation/quarters to the staff of service providing agency; that the service provider

had not recovered the cost of HRA; that service tax should be levied on value of

consideration received for the provision of service which includes both monetary

consideration and equivalent money value of non monetary consideration; that the recipient

has not included the amount of HRA because rent free accommodation was provided; the

portion of monetary consideration which was not taken into account shall be considered to

be gross amount charged, for the purpose of calculating the taxable value.

8. As the issue revolves around Section 67 of the Finance Act, 1994, the relevant

extracts is reproduced below for ease of reference:

l
;~·;I
lj
I.
:r
I

i

I,
'
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Finance Act, 1994

Section 67. Valuation of taxable services for charging service tax.
(1) Subject to the provisions of this Chapter, where service tax is chargeable on any taxable service with
reference to its value, then such value shall,

(i)........ ;
(ii) in a case where the provision ofservice is for a consideration not wholly or partly consisting ofmoney,
be such amount in money as, with the addition of service tax charged, is equivalent to the consideration;
(iii) in a case where the provision of service is for a consideration which is not ascertainable, be the
amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service provided or to be provided is
inclusive of service tax payable, the value of such taxable service shall be such amount as, with the addition
oftax payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount received towards the taxable
service before, during or after provision ofsuch service.

(4) Subject to the provisions of sub-sections (1), (2) and (3), the value shall be determined in such manner as
may be prescribed.

Explanation. For the purposes ofthis section,
(a)"consideration" includes any amount that is payable for the taxable services provided or to be
provided;

9. The facts are that the appellant, a recipient of security from SRPF and CISF

[Government bodies], was discharging service tax under RCM on the amount charged by

the two organizations under 'support services'. The service provider was charging the cost

of deployment of personnel from the level of Commandant to the level of class 4 staff; that

the cost of services included (i) salary viz Basic pay plus grade pay plus dearness

allowance plus holiday pay of each official (ii) Leave salary contribution of each official

and (iii) pension contribution [including new pension scheme] of each official. House

Rent Allowance [HRA] was not recovered in any bill by the service provider as the

appellant had allotted its own quarters to SRPF free of charge. Th6fjspleis.whether the
·. 9-,'· e= '8,.
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appellant is required to add HRA, to the amount charged by the two organizations for

computing the value of taxable services under Section 67 of the Finance Act, 1994? On

going thrm.1gh Section 67 of the Finance Act, 1994, sub clause(i) states that where service

tax is chargeable on any taxable service with reference to its value then such value shall in

a case when the provision of service is for consideration in money be the gross amount

charged by the service provider for such service. Sub clause(ii) states that where provision

of service is for a consideration not wholly or partly consisting of money, the value shall

be such amount in money as with the addition of service tax charged, is equivalent to the

consideration. Sub clause (iii) further states that whether the provision of service is for a

consideration which is not ascertainable, the amount may be determined in the prescribed

manner. The explanation to the section 67 of the Finance Act, 1994, purports to define the

expressions consideration, money and gross amount charged. In this case, the equivalent

money value of non monetary consideration [ free of cost accommodation] could be easily

determined on the basis of House Rent Allowance entitlement of the officers, deployed by

SRPF and CISF for providing security to the appellant. Hence, in terms of Section 67 of

the Finance Act, 1994, it is clear that HRA, towards free accommodation provided by the

service recipient to the service provider, is a part of the consideration and therefore, should

have been included in the gross amount charged, on account of the benefit accruing to the

service provider. The appellant should have discharged service tax under RCM, after

adding the cost towards accommodation to the gross amount charged by the two

organizations. Even otherwise, the appellant is paying HRA to CISF and SRPF, in respect

of locations where they are not able to provide free accommodations.

10. I would now like to discuss the two case laws relied upon by the appellant, viz

[a] Bhayana Builders Private Limited [201332) STR 49]. The larger bench of the Tribunal

while deciding the question of inclusion of free supplies of goods to construction service

provider, in the value of taxable services under Section 67 of the Finance Act, 1994, held

that:

0

0

·I:,i
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•

•

•

•

0

the non monetary consideration must still be consideration accruing to the benefit of the
service provider from the service recipient;
Section 67 deals with valuation of taxable services and intends to define what constitutes the
value received by the service provider as consideration from the service recipient for the
service provided, implicit in this legislative architecture is the concept that any consideration
whether monetary or otherwise should have flown or should flow from the service recipient to
the service provider and should accrue to the benefit of the later;
the value of free supplies by a construction service recipient for incorporation in the
construction would not constitute non monetary consideration to the service provider nor form
pare of the gross amount charged for the services provided;
Section 67 does not require inclusion of free supplies in the gross value charged for
computation of the value of taxable services;
the goods and materials used must connote those goods and materials as are charged on the
service recipient; that only a benefit, monetary or non monetary accruing to the service
provider from the taxable service provided constitutes the value of taxable service and that
value alone is legitimately susceptible to the levy of service ta5 sri;3:
the value of goods and material supplied free of cost by_a; sel;VJce-rec1pie~9 the provider of
the taxable construction service being neither monetary,ornor6netaryconsideration paid by
or lowing from the service recipient accruing to the benefit ofservice\provider would be
outside the taxable value or the gross amount charged within the'mining]oflater expression
mn Section 67 of the Fmnance Act, 1994. \ {"» y.-i±.7«..,es° %
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The present dispute however, is different from the facts of the above case, in so- much so
that in the dispute at hand, there was no free supply of goods. Providing rent free
accommodation, clearly shows that consideration which has flown from ONGC [service
recipient] to CISF/SRPF [service provider] also led to accrued benefit to the service
provider, thereby satisfying the legislative architecture, as pointed out in the
aforementioned judgement. Had ONGC not provided free accommodation to the personnel
of service provider, the cost component would have been incorporated by the service
provider in the bill. The case law therefore stands distinguished, since the facts are not
similar.

[b] Intercontinental Consultants and Technology Private Limited [2013(29) STR 9]. The
Hon'ble High Court of Delhi, in this judgement while holding Rule 5(1) of the Service Tax
(Determination Of Value) Rules, 2006 to be ultra vires, held that there can be no inclusion of
expenditure and costs which are incurred by the service provider in the course of providing
taxable service.

This case law stands distinguished on facts since in this case, Rule 5(1) of the Service
Tax (Determination Of Value) Rules, 2006, is nowhere in picture. Further, there is no
proposal in this dispute of including expenditure incurred by the service provider into the
taxable value.

~
11. In view of the foregoing, I find this to be a unique and typical case. I further

find that that the cost accommodation [HRA], provided by the service recipient to the

service provider and which was not included in the bills raised by the service providers,

shall form part of the taxable value under Section 67 of the Finance Act, 1994, for

calculating service tax. I therefore, find no reason to interfere with the order of the

adjudicating authority in so far" as demand of duty and interest is concerned. As far as

imposition of penalty on the appellant is concerned, I find that the appellant had suppressed

facts with the intent to evade payment of service tax and therefore, penalties imposed on the

appellant are upheld.

12.. Now coming to the second dispute i.e. whether the appellant is liable for

interest and. penalty in respect of delayed payment of duty[para 6(@), supra]. The

appellant's averments is that the service provided is covered under 'security service' was

brought under the scope of RCM only w.ef. 7.8.2012 vide notification No. 45/2012-ST

dated 7.8.2012 and that though they were supposed to pay service tax only @ 75% of the

total value, they had paid service tax @ 100% on the value of service tax. The other

averment raised is that as soon as they were aware of the liability, they discharged the same

and hence no penalty could be imposed. The original adjudicating authority has given

detailed finding as to why the service provided by CISF/SRPF is covered under 'support

services'. I do not wish to add anything further to it. However, I would like to bring the

notice of the appellant to Circular No. 19/2012 issued from F. No. MAT/PMC/13(117) Ser.

Tax/2012 dated 2.8.2012, by the GGM-Chief MM Services, ONGC, Dehradun, placed on

ONGC's intranet web-site and also available at

www.ongcindia.com/wpslwcm/oldmm/19_2012.pdf, which clearly shows that M/s. ONGC,

way back in August 2012, was aware of their liability of servi'ei•t~¾f!i'li%C!Spect of the said
..,·-• ?'..- Y
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service under 'support services'. The relevant para is reproduced below for ease of

reference:
10.5.3 In accordance with the notification No. 30/2012-ST and 26/2012-SST dated
20.6.2012, in the following situations, the liability to pay JOO% service tax is on ONGC,
hence the bidder shall not include service tax in the quotedprices.

(iii) In respect of services provided or agreed to be provided by way of support
service by Government or Local Authority, ONGC to pay service tax on the gross
value of service received from Government or local authority such as security
servicesfrom CISF etc.

13. In view of the foregoing, the averments of the appellant, lack merit and is

therefore is rejected. As is evident above, M/s. ONGC was well aware of their liability

[under RCM in respect of support services] from the July, 2012, I do not find any reason to

interfere with the original order demanding interest and imposing penalty on the appellant.

The appellant has requested waiving of penalty imposed on them under Section 80 of the

Finance Act, 1994. This request cannot be acceded to since the appellant has not been able

to prove that there was any reasonable cause for their not discharging the tax within the

stipulated period, more so when they were aware of their liability in this respect.

i
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14.

15.
15.

Hence, both the OIOs dated 25.1.2016, are upheld and the appeals are rejected.

34as«i arr aaRt a& 3r4 ar fazru 34in at# f@a sear ?t
The appeal filed by the appellant stands disposed of in above terms.

syawwQa
(3#r gi4)

31721h (3r4teer -I)
.:)

Date: l;i.1/2/2017

Attested.e.
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY RPAD.

To,
Mis. Oil andNatural Gas Corporation Limited,
KDMBhavan,
Palavasna, Mehsana,
Gujarat - 384 002

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/Assistant Commissioner, Service Tax Division, Gandhinagar,
Ahmedabad-III

5. Guard file.
6. P.A
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